The criminal justice system in Western countries is ever more frequently facing the question of how to deal with immigrants' cultural practices, such as honour killings, blood revenges and female circumcision, better known as 'Female Genital Mutilation', that are considered to be in violation of human rights. Especially practicing Female Genital Mutilation has been subjected to an intense debate in the last four decades. This debate culminated provisionally in the recently adopted resolution by the United Nations, which calls upon its member states to eliminate this practice. Despite such calls, the results of criminal enforcement in banning this practice diverge in many countries. This raise the question whether national views on citizenship and multiculturalism may offer an explanation for the divergent enforcement practices in the area of Female Genital Mutilation. This study pays in particular attention to the way France, England and the Netherlands have criminalised Female Genital Mutilation and whether the results of their legal approaches in banning this practice by using criminal law, can be declared from their particular notions of citizenship.
Introduction
The question as to how to deal with non-Western customs, including Female Genital Mutilation (hereafter: FGM), has confronted Western societies for some decades. After the initial struggle with the question, whether the perpetrator's cultural background should result in impunity or absence of guilt, it has become clear that by Western standards FGM is an unacceptable cultural practice. Human rights standards, interpreted in conformity with the classical liberal standards and values predominant in Western thinking with its focus on the damage principle, support this view. The keywords are 'harmful traditional practices', often supplemented by the statement that crimes contradictory to the 'views of civilised nations' are involved. (Note 1) This view is laid down in, among others, the recently adopted Convention of Lanzarote on combating (sexual) violence against women and girls. (Note 2)
The calls for a ban on FGM, based on the notion that it is a harmful and painful gendered practice to females, do not answer the more underlying question why female circumcision cannot be considered as a cultural exception in law, as is the case for some other unnecessary (controversial) cultural motivated surgical interventions, such as male circumcision and cosmetic surgery. (Note 3) The question arises furthermore whether Western countries are legitimised to qualify a non-Western cultural practice in terms of right or wrong, and if these countries are allowed to do so, is the only use of legal measure sufficient to eliminate this practice. (Note 4) In line with this the question arises furthermore why despite the consensus on the punishability of FGM, its enforcement diverges in Western Europe. (Note 5) In order to find out the reason for this, we studied the approach to FGM, more specifically the use of criminal law, in three countries: France, England, and the Netherlands. (Note 6) We compared not only the legal framework and the underlying policy, but also the underlying national views on citizenship. The reason being, that national views on citizenship may influence the way, in which Western European societies deal with multiculturalism. This might offer a (partial) explanation for the divergent enforcement practices in the area of FGM.
Method
This study focuses on the question whether the particular notions of citizenship, in the studied countries are of influence on criminal enforcement actions in countries studied. Our choice for these countries is based on our perception that outcomes in enforcement actions in banning FGM diverge strongly in these countries. We assume a relationship between the different outcomes in legal enforcement and the different notions of citizenship in the studied countries. Based on this intellectual goal and theoretical assumption, the conceptual framework of this study is constructed on works concerning notions on citizenship, different researches on the admissibility of 'harmful' cultural practices, as cultural exceptions in law, and the way substantive criminal law so far has reacted on such practices. The used concepts and theories to construct the conceptual framework declare our methodological choices. This qualitative legal research is based on comparative (legal) literature, case law and legislation concerning the theme that is studied.
We start with a short description of the phenomenon of FGM. This description is viewed from the human rights perspective that qualifies this practise as a 'harmful cultural practice', with the ensuing obligation of penalisation. This is followed by a description of the French, English, and Dutch legal approaches to FGM in the context of prevailing views on citizenship, and concluded by a comparison.
Human Rights as a Basis for Enforcement
The World Health Organisation (hereafter: WHO) describes FGM as follows: 'the partial or total removal of the external female genitalia, or any other injury to the female genitalia for non-medical reasons'. (Note 7) Worldwide between 130 and 150 million girls and women are established to be genitally mutilated in one way or another; approximately another three million girls are estimated to run the risk of being circumcised. FGM is practised mainly in parts of Northern Africa and Asia, but it is also reported to occur in Western Europe. It ranges from small operations (removal of the foreskin of the clitoris), (Note 8) to larger ones (the removal and sewing up of the labia majora or minora, sometimes in combination with the removal of the clitoris). As FGM as a rule is practised outside a medical context, health risks are usually involved; these will be more substantial in the event that genital mutilation takes place under primitive circumstances than within an urbanised Western setting.
There is no clear explanation for this age-old tradition. There are various reasons for practising FGM: sometimes it is based on religious beliefs (although religious texts do not support this), (Note 9) at other times it involves an initiation ritual within a group, from which the woman derives status. (Note 10). A critical interpretation hereof is reflected in human rights texts, assuming a gendered practice. This view, however, is not undisputed. (Note 11) The aforementioned interpretation clarifies matters, as it reveals the 'political' nature of international legislation (including human rights) and the underlying conceptualization of cultural practices. Such rules are the result of political negotiations, in which, when human rights are involved, the Western liberal discourse is predominant. In women-related matters, such as FGM, gender has been the dominant frame for some decades. Although this frame contains inconsistencies -e.g. cosmetical surgery catching on in the West (breast enlargement, corrections of the labia, etc.), is hardly ever problematised-, it strongly affects the evaluation of cultural practices that are qualified as gendered. (Note 12) From a pragmatical point of view the subsumption of FGM under human rights violations also fits in with the prevailing -Western-opinion that human rights are universal by nature. (Note 13)
The most far-reaching effect hereof may be found in the judgment that this is a cultural practice 'in contradiction with the views of civilised nations'. Within the sphere of influence of the European Convention on Human Rights (hereafter: ECHR), which is decisive for Europe, the applicability of this qualification has direct consequences for the requirements of criminal legality. On the basis of article 7 ECHR, the applicability of this qualification requires no previous, knowable penalisation any more: punishability is so obvious that no misunderstanding is possible on the basis of a moral intuition shared by all. In addition one often resorts to the argument of the universality of human rights. An easy appeal to this exceptional category, however, impairs the interest of both foreseeability and recognisability of punishability (requirement of legality) that is also protected as a human right. At the national level, however, one more or less automatically appeals to the applicability of this category, in the event that the punishability of cultural offences or related jurisdiction issues are concerned. the gender frame and of the 'generous' use of the label 'contradiction with the views of civilised nations', these are also qualified as punishable behaviour, with the ensuing claim for both national and international jurisdiction.
Leaving aside the correctness of such a categorical penalisation, one cannot avoid the conclusion that the predominant human rights frame, which views FGM as a punishable practice, contains inconsistencies that raise questions as to the legitimacy of penalisation and criminal enforcement. 
Intermezzo: Notions of Citizenship
Although magnification should be avoided and factual (im)possibilities set the political agenda, a comparative analysis of the criminal law approach of FGM calls for a closer look at society's views on multiculturalism, which in their turn are to be related to views on citizenship. FGM is a cultural offence and this colours the issue of the prosecutorial discretion. Moreover, in case of prosecution a cultural defence may be advanced. The answers of the criminal justice system to both the question of prosecutorial discretion and the question of assessment of the cultural defence are (also) determined by views in society on the need for immigrants to assimilate, and the extent to which they are allowed to hold and to practice cultural minority views. Although the (mostly) major and irreversible character of FGM limits the 'workspace' of criminal law, society's views on multiculturalism also are relevant here.
We use three models of citizenship derived from literature: the republican, the ethnocultural, and the multicultural model. (Note 21) The model a country belongs to depends on factors such as the degree to which newcomers are eligible to obtain citizenship of the host country, and the way in which a country recognises diversity.
Anticipating on the 'country analyses', it can be said that France fits in with the republican model. It is more complicated to decide, which models apply to England and to the Netherlands. In the past, and to a certain degree this still is true for England, both countries applied a multicultural model. (Note 22) This model embraces diversity and accepts differences. However, under the influence of a growing globalisation and a global fear of Muslim terrorism, in recent years, views on citizenship have emerged that fit in better with an ethnocultural model. Like the republican model, this model focuses on a culturally homogeneous society, resulting in less scope for diversity.
Bearing in mind the relativity of these models, we have made 'country analyses'. As France is the only European country that actively enforces in the area of FGM -or so it appears-, we have taken the liberty of elaborating on this case.
France
In the past decades France, like other Western European countries, has had a pressing need for labour immigrants. (Note 23) Until the early seventies of the previous century it conducted a 'laissez-faire' immigration policy, which, as a result of the subsequent economic crisis, made way for an 'ethnocentric assimilation policy'.
(Note 24) The French preference for a centralistic approach and for universalism resulted in a more restrictive Vol. 3, No. 1; assimilation policy aimed at maintaining French unity, within which cultural differences were to be minimized and cultural assimilation was expected of the newcomers. (Note 25) The emphasis shifted to restricting immigration and to 'integration à la française'. (Note 26) This assimilation policy had its impact in various areas, including the approach of FGM.
This new assimilation policy did not focus on FGM from the onset. On the contrary, due to the belief that the newcomers were prepared to live according to the French values and to distance themselves from their original cultural background, a blind spot for cultural inequalities existed for quite some time, especially with regard to the position of women and children. Those data were ignored and therefore not registered, as a result of which they remained invisible, at least officially. (Note 27). The idea that an official care policy had to be developed in order to prevent 'social, ethnical or religious particularism' (i.e. FGM) within the minority group, with the ensuing violence against women and children, was recognized insufficiently for a long time. (Note 28)
At the time the death of a baby, baby Bobo, opened up the issue. The little girl died in 1982 as a result of the serious wounds inflicted upon her during her circumcision. (Note 29) The tone of the resulting major media coverage indicated that the prevention policy pursued so far would no longer suffice. It became obvious that baby Bobo was not the only victim: care providers working in infant and youth health care (Protection Maternelle et Infantile, hereafter: PMI) reported to have been confronted before with (the consequences of) FGM. In the arrondissements in which many immigrants had settled (especially around Paris), these circles insisted that enforcement be tightened up.
The fact that PMI played a prominent role in opening up the issue of FGM has to do with the fact that the parents of children born in France are obliged to have their children undergo medical examinations until the age of six, irrespective of their residency status. An examination of the genitals is part hereof. In conformity with the French views on obedience owed the authorities, this obligation as a rule is not questioned. (Note 30) This also applies to immigrants. For them the fact that PMI offers freely available health care, something they otherwise would not be able to afford, also plays a role.
In addition, a PMI doctor, discovering a genital mutilation during a medical check, is under an obligation to report this to the procureur de la République, despite his/her duty of confidentiality. (Note 31) Despite the fact that not all PMI doctors are willing to report, a larger degree of cooperation between doctors and criminal authorities exists than elsewhere. (Note 32) An important fact at the time was that most reports coming in after baby Bobo's death led to two identifiable cutters. As a result, more cases were discovered and criminal prosecutions were started. (Note 33) This complex of factors has contributed in large part to the success status awarded to France internationally.
There is more, however, as the organisation of French criminal investigation and more specifically the prominent presence of the investigating judge, also plays a role. When the police are on the track of a cutter, they call in an investigating judge, who has wide, independent investigative powers. In combination with PMI's readiness to provide information in connection with the report, building a criminal case was relatively easy. (Note 34) The information provided by the PMI doctor consists of: the parents' statements made during conversations between them and the PMI doctor, the doctor's medical statement, and the victim's medical file, holding information on the latest status of the genitals. (Note 35) Here again, parents responding to an invitation for a conversation and doctors collecting such information is more 'self-evident' in the French setting than elsewhere.
But a note should also be made. Notwithstanding the aforementioned qualifications, the question arises whether, and to what extent, the characteristically French republican views on immigration and assimilation have contributed to the French 'success'. This does appear to be the case, albeit with the usual provisos. It was pointed out that in the French setting the acceptance of authority, as implied in the hierarchical relations between citizen and government, is more self-evident. The question, whether parents are under an obligation to participate in a routine examination of the genitals by a doctor and to make a relevant statement is not being raised, it is simply accepted. (Note 47) The readiness of the various authorities to cooperate, especially the readiness in specific regional medical circles to report their findings directly to the criminal authorities, also testifies to a 'centralistic' attitude that is lacking elsewhere. The fact that, due also to the NGOs' involvement, the message was phrased in terms of promoting the equality of the sexes and protecting human rights furthermore promotes public and political support. (Note 48) This attitude also explains why one did not opt for a specific penal provision. The women's movement was in favour hereof, but it was rejected in conformity with the French republican spirit to realise one shared identity. The introduction of a specific penal provision would differentiate between citizens and thus might lead to discrimination and stigmatisation of minority groups. (Note 49) The French legislator continues to adhere to this methodology. In order to meet the explicit demand for criminalisation contained in article 38 of the Lanzarote Convention, a legislative proposal was nevertheless drafted with the aim of supplementing the general provision on abuse (article 222-9 Code Penal) by the element 'mutilation génital feminine'. Another proposal was made that explicitly criminalises the attempt to and/or the furtherance of FGM. This proposal is still pending. (Note 50) By contrast, an agreement was reached on the need to extend extraterritorial jurisdiction, in view of FGM practised on French citizens abroad. The original connecting factor, requiring either the suspect or the victim to be a French national at the time of the offence, was relinquished in 2006 and one now also has jurisdiction in case of an underage victim with a permanent resident status. (Note 51)
England
The English approach to FGM must be viewed against the background of the 'compounded character' of the British Empire and its long colonial history. For many years, English society underwent a large-scale and prolonged immigration, which (has) shaped English views on citizenship. Some say that this colonial past has left the British, including the English, with a multicultural gen, discerning them from other Europeans. ''This nation has been formed by a particularly rich complex of experiences: successive waves of invasion and immigration and trading partnerships, a potent mix of cultures and traditions which have flowed together to make us what we are today. Blood alone does not define our national identity. How can we separate out the Celtic, the Roman, the Saxon, the Norman, the Huguenot, the Jewish, the Asian and the Caribbean and all the other nations that have come and settled here? Why should we want to? It is precisely this rich mix that has made all of us what we are today.''
Fortier, however, points to the polarising tone of the Parekh report, and to the very critical attitude adopted herein with regard to the designation 'the English cultural identity'. (Note 54) Others have also questioned this multicultural identity that is publicly adhered to by politicians. (Note 55) They point to underlying racism and animosity towards immigrants, inspired by the fear of Muslim terrorism. (Note 56) They conclude that the past years have seen a shift in political thinking towards assimilation and integration. On balance, England appears to be in a transitional phase with regard to the approach to FGM (and other cultural offences). On the one hand, one still aims for a policy that enjoys wide support and does not clearly pursue a homogeneous national identity. However, it should be noted that societal unrest regarding the consequences of globalisation, together with the fact that the fight against FGM has not been successful in the past years, has resulted in a stronger emphasis on repression. This indicates a shift towards an ethnocultural model. (Note 63) The question as to why the English authorities thus far have not managed to prevent FGM and/or to fight it through criminal law is not an easy one to answer. With regard to prevention, one may ask whether this has not actually been effected, we simply don't know. What we do know is that FGM occurs on a large scale in England.
For lack of adequate registration we can only guess at the scope hereof; reasoned estimates come up with 20,000 high-risk cases. (Note 64) Later research by the Health Department however mentions 80,000 high-risk cases, i.e. over a quarter of all girls originating from immigrant groups under the age of fifteen. (Note 65) The majority of these girls is in the ages between seven and ten and originates from Kenya and Somalia.
The legislator cannot be blamed for inadequate enforcement. On the contrary, in the European context England is leading with regard to legislation. Already in 1985 the Prohibition of Female Circumcision Act was adopted, with the main purpose of promoting awareness. In addition to a specific penal provision, this act allows for genital circumcision on medical grounds. Despite its lack of clarity on the precise conditions under which this is permitted, it is clear that the woman's conviction of the rightness of the circumcision as prescribed by tradition does not constitute a justification. (Note 66) It is also noteworthy that the penal provision covers the genital mutilation of adult women at their own request. Moreover, the 1985 Act was replaced by the Female Genital Mutilation Act 2003; under this act, a substantially increased maximum sentence (from five to fourteen years of imprisonment) applies and extraterritorial jurisdiction is extended, so that genital mutilations practised abroad by and on English citizens can also be prosecuted. The English government, pressured by growing criticism of the observed enforcement deficit, has announced its intention to intensify combating FGM. (Note 72) Slowly but surely the government is pulling the (criminal law) strings. A matter of permanent concern is increasing the willingness to report. An attempt is made to open up the issue through a community based multi-agency approach. Besides, local authorities are entitled to take preventive measures if this is necessary to protect the child's health (custodial placement, request of ban to leave the country). The Crown Prosecution Service recently stated that it intends to start implementing these child protection measures in fighting FGM. Thus far this policy has not led to any concrete acts of prosecution. (Note 73)
At the end of this description of the English case the question arises, whether and to what extent the English views on citizenship influence (have influenced) the combating of FGM. Although there is no clear answer to this, it is possible to discern an 'English signature', subject to the necessary provisos. Unlike the French ideology, there is no 'centralistic' approach based on a homogeneous cultural identity. On the contrary, in the English setting one traditionally feels very strongly about every person's claim to their own cultural identity. Beneath the surface of this multicultural model, however, a trace of ethnocentrism has been spreading, inspired by an www.ccsenet.org/ilr International Law Research Vol. 3, No. 1; unspoken but nevertheless strongly felt superiority of the 'real' English identity. This trace has been picked up by minority groups and has led to accusations of racism, which in turn interferes with the identification of FGM as a (cultural) offence.
The Netherlands
We will finally discuss the Dutch case. In Western Europe the Netherlands are by no way among the leaders with regard to the criminal law approach to FGM. On the contrary, the Netherlands started combating FGM quite late, i.e. only in 1993. ( In this political climate a firm stand was made against FGM from the start. Its punishability was stressed, and it was labelled as an 'imported offence'. (Note 80) The seriousness of the consequences led to its qualification as child abuse, an issue for which criminal law enforcement was (also) deemed appropriate. In conformity with the system of Dutch criminal law, one chose to apply the common criminal provisions (article 300 ff of the Dutch Criminal Code: Wetboek van Strafrecht). (Note 81) Nonetheless, these were not enforced in an active way initially. One did not aspire to this; due to the sensitivity of the issue, criminal investigation was considered undesirable. (Note 82) FGM now falls under the heading of domestic violence, which is one of the spearheads of present criminal law policy. (Note 83) The view that criminal law intervention may be appropriate in cases of FGM is undisputed in present policy. What is more, the Dutch government at present also claims jurisdiction with regard to genital mutilations of nationals or residents, which were practised elsewhere. To this purpose it extended its extraterritorial jurisdiction in 2013. (Note 84) The provisions on the prescription of the right to prosecute were also extended. Under Dutch law the prosecution term for a victim of FGM only commences on her coming of age (18 years); the underlying idea being, that the victim needs time to break away from the family ties, in order to be able to consider whether she wishes to report her parents and/or other family members to the police on account of genital mutilation.
Despite the fact that criminal law currently is an integral part of the approach to FGM, preference is still given to prevention and the rendering of assistance. Support for criminal law enforcement has increased lately, but the medical and youth services still adopt a reticent attitude. They are often not prepared to report suspicions and observations on FGM to the criminal authorities. This attitude has been respected by the government thus far; however, a legal obligation for medical services to report suspicions to one of the Child Abuse Reporting Centres (AMKs) was introduced recently. (Note 85) The procedure will consist of a gradual process of internal consultation and consolidation of suspicions of child abuse (including FGM), after which, only in last instance and on condition of a sufficient indication, a report is to be made to the criminal authorities. (Note 86) It is doubtful whether this will open up the issue to include criminal law. All the more so, as since the introduction of the Social Support Act in 2010, policy responsibility for the prevention of FGM lies on the local level. As a rule, this local level does not opt for criminal intervention, but focuses on opening up the issue via the communities involved through the interference of key figures. It is presumed that the minority groups involved should also carry responsibility for the problems within these groups, i.e. from a Dutch perspective. (Note 87) The question as to whether the Dutch approach has proven fruitful and what fruits it has borne is not an easy one to answer. In terms of the number of criminal cases the result is meagre: thus far only one case was submitted to the criminal court, which ended in an acquittal for lack of evidence. (Note 88) Moreover, this case was only opened up to the criminal authorities following a report by the (Dutch) mother. (Note 89) Politicians, however, insist that combating FGM through criminal law should be intensified. (Note 90) At the same time one is aware of the repercussions of a criminal intervention; insisting on tightening criminal repression therefore mainly seems to serve the purpose of demonstrating to the public that FGM is absolutely forbidden in the Netherlands, 
Comparison and Conclusion
The French, the English and the Dutch society are all in their own manner clearly struggling with the impact of globalisation and the resulting influx of non-traditional cultural practices. Their approaches differ due to (legal) cultural differences and underlying views on citizenship, but these seem to be differences of degree. The conviction that, measured by Western views, FGM is punishable and should be combated is beyond dispute in all three countries. There also is more or less agreement on the approach: the focus is on prevention and assistance, with criminal law functioning as the tailpiece.
It is this last issue, the use of criminal law, or to be more precise, the overlap of assistance and criminal law, where the biggest differences occur. The readiness of national governments, but even more so, of practitioners to actually resort to criminal law diverges. The existence of a specific criminal provision is not decisive in this respect, as is shown by the French practice. Not the law, but practice decides, whether there is support for actual criminal law intervention. And this practice, as it turns out, is determined by the degree of tolerance toward cultural practices that is implied in national ideas on citizenship.
Although it is not possible to draw hard conclusions, in view of the limitations of an analysis presented in an article, the French and Dutch societies seem to take a 'harder' stand on FGM than the English society. The message that newcomers are expected to adjust to the standards of the new motherland and must assimilate can be heard clearly, both in France and in the Netherlands. Such a centralist approach fits into the relatively simple political administrative structure of the Netherlands, as compared to France and England. The fact that the same message applies in France, despite the more complex political administrative structure, provides an extra layer to the felt homogeneity of the French identity. The contrary, however, applies to England: the same complex political administrative structure tends to lead to the recognition of various cultural identities, of which the English identity is then felt to be 'superior'. All these factors influence the approach to FGM in these countries.
But there also are similarities. Like all Western European countries, all three countries are bound hand and foot, but also with their heart and soul, to human rights. States are therefore expected to provide adequate protection against gendered cultural practices that are considered to be harmful. This justifies the use of criminal law, in the course of which the human rights' claim to universality leads to an extension of jurisdiction. At the practical level, however, the actual role of criminal law appears to be defined by the complexity of the issue of FGM and the related multicultural aspects, with the need of weighing opposite interests. It may come as no surprise, that to date not one of these countries -France included -has been able to fight FGM adequately. The search for the 'correct approach' will continue for a while, both at home and abroad.
